
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F800185

GARY BEATTY, EMPLOYEE CLAIMANT

POTLATCH FOREST PRODUCTS CORPORATION,
SELF-INSURED EMPLOYER RESPONDENT

MANAGEMENT CLAIM SOLUTIONS (TPA),
INSURANCE CARRIER RESPONDENT

OPINION FILED DECEMBER 10, 2008

Hearing before Administrative Law Judge Barbara Webb on September 11, 2008,
in McGehee, Desha County, Arkansas.  

The claimant was represented by Mr. Kenneth A. Harper, Attorney at Law,
Monticello, Arkansas.   

The respondents were represented by Mr. Michael J. Dennis, Attorney at Law, Pine
Bluff, Arkansas.  

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on September 11, 2008, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on June 11, 2008.  The Pre-hearing Order set forth the stipulations offered

by the parties and outlined the issues to be litigated and resolved at this hearing.

A copy of the June 11, 2008 Pre-hearing Order is made a part of the hearing record.

By agreement of the parties, the stipulations as submitted by the parties in

the Pre-hearing Order as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee relationship existed beginning August 14,

2006, during which time the claimant contends he suffered a

compensable gradual onset injury to his hearing.

3. The claimant earned sufficient earnings to entitle him to the maximum

compensation rates, if his claim is found compensable.

By agreement of the parties, the issues to be presented at the hearing are

as follows:

1. Compensability of claimant’s alleged hearing loss in both ears.

2. If found compensable, claimant’s entitlement to continued medical

treatment and payment of past treatment, temporary total disability

benefits and permanent partial disability benefits.

3. Controversion and attorney’s fees.

The record consists of a one volume transcript of the September 11, 2008

hearing, consisting of the testimony of Gary Beatty and Judith Holt and all

documentary evidence consisting of Commission’s Exhibit 1 (Pre-hearing Order);

Claimant’s Exhibit 1 (Medical Reports); Respondents’ Exhibit No. 1 (Report of

Doctor Sataloff); Respondents’ Exhibit No. 2 (Medical Questionnaire);Respondents’

Exhibit No. 3 (Deposition of Doctor Sataloff). 

FACTUAL BACKGROUND

Gary Beatty is 29 years old (D.O.B. 9/7/79).  He is employed at Potlatch and

currently works as a utility hand pulling and cutting paper.  He works both inside and

outside of the mill.  He explained that the noise level inside the mill at times is very
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high and employees are required to wear ear plugs.  He explained that he works

twelve hour shifts and works around the machines all the time.  He has been

employed at Potlatch for two years.

Beatty testified that he noticed a ringing in his ears in the fall of 2006.  He

underwent an annual hearing test in March of 2007.  His test results indicated a

hearing loss and the company nurse recommended that he see a doctor.  He

sought treatment with Dr. Gardner.  He underwent a series of hearing tests.  He

reported the results to the company nurse and was referred to the  workers’

compensation representative.  At that time, he was told to see Dr. Dornhoffer.  He

performed all of the same tests that had been performed by Dr. Gardner.  

Beatty has not been off from work due to his hearing loss.  He explained that

prior to working at Potlatch, he could hear anything.  He does not play in a rock

band and is not exposed to excessive noise at home, except the noise made by his

infant son.  He explained that he could not hunt as much as he normally did during

the fall of 2006 because he had to stay home with his wife on bed rest until the birth

of their son on January 18, 2007.  

He testified that he has to look at the person speaking to him to understand

what the person is saying.  He cannot hear someone sitting beside him.  The ringing

is worse and he has to ask others at home and at work to repeat what has been

said.  He was fitted with special ear plugs by Dr. Gardner which cost him $135. 00,

which he paid.  
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On cross-examination, he admitted that he had gone deer hunting and duck

hunting in the fall and winter of 2006.  His wife was put on bed rest in December of

2006.  He testified that he did not use hearing protection when he hunted prior to

March of 2007.  He explained that he has hunted deer, squirrels, and ducks.  He

owns hunting dogs.  He hunts with rifles and shotguns.  He has hunted for twenty-

nine years.  

Potlatch provided him with earplugs.  When he was hired, he was told he was

required to wear protective equipment, including earplugs.  He attended training and

safety meetings where the need to wear the personal protective equipment was

stressed.  He testified that he had always worn his earplugs in the parts of the mill

where it is required.  In 2006, he was originally employed as a member of the

service crew.  He worked picking up trash both in the plant and in the offices.  He

was not required to wear hearing protection in the offices.  As a service crew

member, he was working in and out of noise during the day and worked a straight

forty hour week.   He was not assigned to his current job until the summer of 2007.

He began working at Potlatch on August 13, 2006.  He had a hearing test on

August 14, 2006, as part of his hiring process.  On the test forms, he responded

“yes” to the question of whether he had previously had ringing in his ears after work.

He explained that he told them that he had ringing in his ears prior to working at

Potlatch but that it would go away.  He admitted that he had ringing in his ears after

shooting his guns while hunting.  He noted on the form that he had previously used

four wheelers, listened to loud music, and had worked around heavy equipment.
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He explained that he had worked on a farm for four or five years running tractors

and combines.  He also noted that he had flown in a small engine airplane with a

friend on a daily basis.  He indicated that he had previously engaged in hunting,

shooting, power boating, and water skiing.  

On the hearing test given on March 22, 2007, seven months after he began

work at Potlatch, he responded “no” to the question of “Ringing in ears after work”.

He also responded that he did not have any trouble hearing as of March 22, 2007.

He testified that he had quit riding four-wheelers and quit listening to loud music

between August of 2006 and March of 2007, because his four-wheeler was torn up

and his wife was pregnant.  He continued to operate a tractor while he was working

at Potlatch.  He did not fly during the winter.  He continued to hunt, shoot, power

boat, and water ski between August of 2006 and March of 2007.

On the hearing test given on October 16, 2007, he noted a family history of

hearing problems.  He recalled that his father had suffered from an equilibrium

problem that caused him to get sick when he shot a gun until he began wearing

hearing protection while shooting guns.  On the October test, Beatty first indicated

that he was having trouble hearing in both ears.  He continued working at the farm,

flying, hunting, shooting, power boating, and water skiing.

He admitted that at the time of his first abnormal test results in March of

2007, he was working at Potlatch on the service crew and was wearing earplugs

and working between noisy and quiet conditions.  He testified that he is right-

handed and shoots gun with his right hand.  
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Judith Holt testified that she is the human resource environmental health and

safety manager for Potlatch at the Cypress Bend Mill.    She testified that Potlatch

requires the employees to wear personal protective equipment, including earplugs,

while they are in the plant.  The earplugs are provided free of charge.  She testified

that the earplugs reduce the noise level by a range of twenty-five to thirty-three

decibels.  She testified that she was familiar with the job duties of the service crew

employees.  She explained that the claimant and one other employee performed the

same type job duties of taking care of the trash and mowing until the college

students started in the summer.  She testified that she was only aware of two

hearing loss claims in the last eight years.  She explained that one was the result

of an air line explosion in the mid-80's in which the employee was holding the air

line.  She testified that the mill employs approximately 335 employees.  She

explained that she was not aware of any hearing loss claims filed by any other

employees who had worked around the machines or on the service crew.  

On cross-examination, Holt testified that earplugs are required in some

places of the mill where the noise levels are over 85 decibels.  She explained that

Potlatch hired Safety Environmental Associates to perform noise monitoring after

the claim was filed in the mid-80s due to his continued claims after his retirement

that he had been exposed to loud noise.  She acknowledged that the reports

showed that the noise level exceed 100 decibels which would be harmful if

protective equipment was not worn.  



- 7 -Beatty - F800185

Records from the company nurse dated October 18, 2007, reflect that  Beatty

had experienced a “severe” change in high-frequency hearing since his date of hire

on August 14, 2006.  She notes that the hearing loss in the left ear is progressing

faster than the right ear.  She noted that the left ear canal appeared to be extremely

red and irritated with a small amount of cerumen present.  

On October 23, 2007, the claimant was evaluated by Dr. Gardner.  In his

report, he states “Given the testing he has had at work prior to starting this job and

now after having this job for a year, I think this is most likely a noise-induced loss.

This opinion is based on the general morphology of his audiogram, his family

history, and his hearing prior to enrollment in this new job.”  He recommended fitted

plugs and follow-up testing in six months.  On November 26, 2007, the claimant was

evaluated by Dr. Dornhoffer at UAMS.  A report of the audiological evaluation notes

that the claimant was complaining of decreased hearing of “high tones” and  ringing

in both ears, worse in the left ear.  It is noted that Beatty has a history of noise

exposure from working in a mill and hunting.  The doctor noted that the audiogram

showed that Beatty had a high frequency sensorineural hearing loss “which appears

to be noise induced.”  He noted “he shows to have a noise notch in both of his ears.

The appearance of his audiogram and the progression of his hearing are indicative

of a noise-induced hearing loss.”  He recommended hearing protection, additional

monitoring in four months and consideration of alternate employment if his hearing

continues to worsen.  On April 7, 2008, the claimant underwent an MRI of the brain

and internal auditory canals.  The MRI results were normal.
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The respondents offered the expert testimony of Dr. Joseph Sataloff, an

otologist who is board certified in ear, nose, and throat specialties.  He serves as

a senior professor of otology at Thomas Jefferson University, has published

numerous books and articles in the area of occupational hearing loss, assisted in

the writing of the OSHA noise regulations, and served as Chairman of the

committee of the AMA for the development of the guides to rating hearing

impairment.  He testified that he reviewed the medical records of Dr. Dornhoffer and

Dr. Gardner, as well as the audiometric testing and noise dosimetry studies

performed at the mill in connection with the claimant.  He opined that Beatty’s

hearing loss “is not related to his employment.  He has a high frequency loss at six

and 8,000, but it is not possible for that to have been caused by his noise exposure

at his job.”  He noted his opinion was based on the fact that all of the noise

measurement on the dosimetry studies were all below 90 dBA and that he could not

have been exposed to enough noise to cause any hearing loss.  He observed that

the claimant’s hearing loss is at the very highest of frequencies which are not

extremely essential in every day communication.  He noted that the claimant’s kind

of loss

. . . practically never occurs from any type of noise exposure.  Maybe
gun shooting, especially rifles, Magnums, hunting, target practice.
And it’s possible that much of this is due to hunting and shooting guns
which Mr. Beatty did.  But also an interesting thing is it’s worse in his
left ear.  And in gun shooters, if you shoot a rifle, the gun produces
the damage more in the left than the right ears.  So there is some
indication that this might be due to gun shooting.  But his high
frequency damage in both ears, slightly worse in the left, cannot
possibly be produced by his occupational exposure.  It’s just not
possible. 
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Dr. Sataloff further noted that if the claimant suffered from hearing loss due

to occupational exposure, his loss would have occurred in different frequencies and

to a different degree.  He noted that the other doctors were correct in their belief

that the loss was noise induced, but not occupational noise,  noting they had relied

on the claimant’s statements that he worked in a noisy industry and did not have the

noise measurements.  He noted that he had reviewed the jobs that the claimant had

performed and noted that they were all intermittent exposures, the claimant wore

ear protectors, and had worked in the area for about eight months.  He explained

that even if the claimant had been inside the plant for eight to ten hours a day

wearing his hearing protection, he would not have been exposed to sufficient noise

in an eight month period to cause his hearing loss based on the information he

reviewed and his years of experience in examining thousands of cases. 

Dr. Sataloff further testified that the claimant had a zero percent hearing

impairment, according to the AMA guides.  He noted that the claimant hears

normally and has normal speech reception ability and a hundred percent

discrimination abilities.  He explained that means that for everyday purposes, the

claimant’s hearing is normal.  He noted that the claimant has no hearing handicap

and no impairment.  He explained that the claimant does not need treatment since

there is no cure for very high frequency loss, except for an occasional hearing test.
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DISCUSSION

The claimant contends he sustained a compensable injury to his hearing and

is entitled to medical benefits (past and future), temporary total disability benefits,

permanent partial disability benefits and attorney’s fees.

The respondents contend that the claimant’s hearing loss was not

occasioned by his employment with respondent.

I. COMPENSABILITY

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”:

(i) (a)n accidental injury causing internal or external physical harm to
the body or accidental injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.  An injury is “accidental” only if it is caused by a
specific incident and is identifiable by time and place of occurrence;
(ii) An injury causing internal or external physical harm to the body
and arising out of and in the course of employment if it is not caused
by a specific incident or is not identifiable by time and place of
occurrence, if the injury is: . . . (c) Hearing loss which is not caused by
a specific incident or which is not identifiable by time and place of
occurrence . . .”

A compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D)(Repl. 2002). Claimant’s

burden of proof shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-

102(4)(E)(i).  If claimant fails to establish by a preponderance of the evidence any

of the requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland
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Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Brotherton v. White River Area Agency, ___ Ark. App. ___,

___S.W.3d ____(Dec.14, 2005); Morelock v. Kearney Company, 48 Ark. App. 227,

894 S.W.2d 603 (1995).  The Commission may accept or reject medical opinions

and determine their medical soundness and probative force.  Id.  It is important to

note that the claimant’s testimony is never considered uncontroverted.  Lambert v.

Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).

For the reasons set forth herein, I find that claimant has failed to prove by a

preponderance of the evidence any causal connection between the occupational

noise levels at work and his hearing loss.

II.  CAUSATION

In the instant case, it has been established that the claimant’s hearing loss

was first diagnosed after the claimant began working at Potlatch.  It is equally clear

from the medical evidence that objective medical evidence establishes that the

claimant has suffered hearing loss in the high frequencies.  The primary dispute is

whether claimant has established a causal connection between his job and his

hearing loss.  The determination of whether a causal connection exists is a question

of fact for the Commission to determine.  Jeter v. B.R. McGinty Mech., 62 Ark. App.

53, 968 S.W.2d 645 (1998).
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Claimant relies on the medical records of Dr. Gardner and Dr. Dornhoffer to

support his contention that his hearing loss was caused by noise exposure at work.

Respondent relies on the expert opinion of Dr. Joseph Sataloff that the hearing loss

suffered by claimant could not have been caused by occupational noise exposure

in light of the type of claimant’s hearing loss and the amount of noise exposure that

the claimant would have been exposed to at Potlatch in eight months between

August of 2006 and March of 2007.

As noted by Dr. Sataloff, the opinions of Dr. Gardner and Dornhoffer are

based on the subjective complaints of the claimant that he had been exposed to

noise for 8-12 hours a day while working in the mill.  Dr. Gardner opined that the

claimant’s hearing loss was “most likely a noise-induced loss”.  Dr. Dornhoffer noted

that the claimant’s hearing loss “appears to be noise-induced.”  Conjecture and

speculation, even if plausible, cannot take the place of proof.  Ark. Dept. of

Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991); Dena Construction

Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970); Arkansas Methodist Hospital

v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993). 

Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
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establish that a particular injury resulted from a work-related incident -
but not in every case. We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive. We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard ); Crudup v. Regal Ware, Inc. , 3341 Ark. 804, 20 S.W.3d 760 (2001)
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(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).

In the instant case, I find that the medical opinion of Dr. Sataloff should be

afforded greater weight than those of Dr. Gardner or Dr. Dornhoffer.  Dr. Sataloff is

an otologist with outstanding credentials, experience, and has been recognized as

one of the leading experts in the area of occupational noise.  See, Hooks v. Gaylord

Container Corporation, 67 Ark. App. 159 (1999).  He examined the audiographs and

other medical records of the claimant and noise studies of the mill.  Based on his

expertise and evaluation, Sataloff issued his unequivocal opinion that the hearing

loss suffered by claimant could not have been caused by occupational noise.

Sataloff agreed with Dr. Gardner and Dr. Dornhoffer that the hearing loss was

“noise-induced” but disagreed that it was caused by occupational noise.  Sataloff

further opined  that the type of high frequency loss suffered by the claimant was

more consistent with hearing loss caused by shooting a rifle without ear protection.

In this case, the claimant testified that he had not used any type of protective device

for his hearing while hunting until his abnormal test results in March of 2007.

Sataloff further observed that the claimant’s exposure to noise at Potlatch prior to

the first audiograph showing hearing loss was intermittent rather than constant 8-12

hours daily as mentioned in the other medical reports.  He further noted that the any

exposure was only for eight months and was at levels insufficient to cause hearing

loss especially in light of claimant’s statements that he always wore the required



- 15 -Beatty - F800185

protective equipment, including earplugs, while at work.  Sataloff further opined that

if the claimant’s hearing loss was due to occupational noise, his loss would have

occurred in different frequencies and at different degrees.

Finally,   the claimant admitted that he was experiencing some ringing in his

ears prior to his employment with Potlatch.  He further admitted that he had  worked

around loud equipment on a farm, hunted with a rifle and a shotgun, listened to loud

music, rode a four-wheeler to hunt and powerboat to water ski, and went on daily

flights in a two-person, small engine plane.

Based on the credible evidence, I find that claimant has failed to prove by a

preponderance of the evidence that he sustained a compensable hearing loss as

a result of his employment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee relationship existed beginning August 14,

2006, during which time the claimant contends he suffered a

compensable gradual onset injury to his hearing.

3. The claimant earned sufficient earnings to entitle him to the maximum

compensation rates, if his claim is found compensable.

4. The claimant has failed to prove by a preponderance of the evidence

that he has suffered a compensable hearing loss in both ears causally

related to his employment with Potlatch.
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ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

___________________________________
HONORABLE BARBARA WEBB
Administrative Law Judge


